A Look at the Law

s a fundamental institution in American

society, the workplace is regulated by a

great many laws governing the relation-
ship between employees and employers. These laws
can give rise to expensive and vexing litigation. For
fiscal year 2013, the Equal Employment Opportunity
Commission (EEOC) reported that more than 90,000
private sector workplace discrimination charges were
filed. In 2012, the number of discrimination charges was
almost 100,000. In addition to the tens of thousands of
cases alleging violation of the nation’s civil rights laws,
thousands of other employment related cases are filed
annually. These other employment matters include
cases under the Fair Labor Standards Act, Family and
Medical Leave Act, Employment Retirement Income

Security Act and employment contract disputes.
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In an effort to shorten the time
for resolution and curb the ris-
ing cost of employment-related
litigation, employers and employ-
ees are turning in increasing num-
bers to alternative dispute resolu-
tion methods, and in particular
to binding arbitration.! While the
widespread use of binding arbitra-
tion is somewhat new to the non-
unionized workforce, arbitration
has been a staple in collective bar-
gaining agreements for decades.
Pursuant to these agreements,
issues of discrimination, discipline,
failure to promote and demotion
have been submitted to arbitrators
for final resolution.

Employment Dispute
Arbitration is Favored

The U.S. Congress and the
General Assembly of Georgia have
long endorsed arbitration as a
means of resolving disputes. Both
federal and state courts have held
that the right to engage in arbitra-
tion is a matter of strong public

policy.2 Consequently, the federal
and state courts of Georgia have
not hesitated to enforce predispute
employment arbitration agree-
ments,® including agreements that
require the arbitration of federal
and state statutory claims.4

Many employers are insisting
upon acceptance of predispute
mandatory arbitration provisions
in employment contracts and as a
condition of at-will employment.
The practice is not without con-
troversy. An effort is underway
in Congress to amend the Federal
Arbitration Act (FAA) through
the adoption of the Arbitration
Fairness Act of 20135 If enact-
ed, the Arbitration Fairness Act
of 2013 would restrict the ability
of federal courts to enforce pre-
dispute arbitration agreements if
such agreements require the arbi-
tration of employment disputes.6
Until such time as Congress acts,”
however, state and federal courts
will continue to enforce predis-
pute employment arbitration pro-
visions unless such provisions are

When You Know
omething Is Great

August 2014

otherwise unenforceable under
federal® or state? law.

Limitations on
the Arbitration of
Employment Disputes

While arbitration of employ-
ment disputes is becoming more
common, crafting binding arbitra-
tion agreements between employ-
ers and employees is not with-
out challenges. Courts have not
hesitated to invalidate arbitration
agreements when courts find that
the agreements are one-sided and
unfair. Biased selection proce-
dures for choosing arbitrators and
inconvenient arbitration forums
have been grounds for invalidat-
ing arbitration provisions.10 Courts
have also invalidated arbitration
schemes that defeat a statute’s
remedial purpose, such as limiting
the scope of the relief that would be
otherwise available under a statute
in court.1

Arbitration programs that are
essentially unaffordable to employ-
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ees have also been subject to judicial
criticism. In American Express Co. v.
Italian Colors Restaurant, the U.S.
Supreme Court acknowledged its
earlier dicta that a successful chal-
lenge to an arbitration agreement
might be made if the “filing and
administrative fees attached to arbi-
tration . . . are so high as to make
access to the forum impractica-
ble.”12 The Court places the burden
to show the likelihood of incurring
excessive fees on the party seeking
to invalidate the agreement.13

Employment Arbitration
Agreements Must be
Properly Structured

Since arbitration agreements are
contracts, it is essential that the
elements of valid contract forma-
tion exist if employer and employ-
ee are to be bound to the arbitral
forum. Consequently, there must
be offer, acceptance and consid-
eration evident in the agreement
to arbitrate. Binding contract for-
mation is simple in the context of
individually negotiated employ-
ment agreements. The require-
ment becomes more complicated
when dealing with employees
who work without the existence of
an employment contract.

Georgia strictly adheres to the
at-will employment doctrine,
and it is well settled that the
“at-will” arrangement does not
create a contractual right to con-
tinued employment. Employers
whose workforce consists of at-will
employees are wary of efforts that
might create a legally enforceable
interest in continued employment.
The law has evolved, however,
so that employers and employ-
ees can contractually agree to an
alternative dispute resolution plan
without creating a contract for
continued employment.

The terms of such a plan can be
set forth in an employee handbook,
manual or by other separate doc-
uments. The law recognizes that
doing so creates binding obliga-
tions within the scope of the at-
will doctrine since the arbitration
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plan represents an offer by the
employer to be mutually bound
with the employee to the terms of
the plan.14

In whatever manner presented,
the employer should condition
continued employment or an offer
of employment on acceptance
of the arbitration provision.1®
The mutual promise to submit
employment disputes to arbitra-
tion is sufficient consideration
to support contract formation.16
The District Court in Caley v.
Gulfstream Aerospace Corp., found
the following employer-drafted
language constituted a binding
agreement to submit employment
claims to arbitration.

The submission of an applica-
tion, acceptance of employment
or the continuation of employ-
ment by an individual shall be
deemed acceptance of the DRP
[Dispute Resolution Policy] . . . .
The mutual obligations set forth
in this DRP shall constitute a
contract between the Employee
and the Company but shall not
change an Employee’s at-will
relationship. . . .17

Once the elements of contract
formation are in place, federal
and state laws support the right
to arbitrate. The FAA18 pre-empts
state laws that undermine the
enforcement of private arbitra-
tion agreements.l® In drafting
predispute agreements to arbi-
trate, attorneys should be careful
to recite that the agreement is
to be governed by the FAA and,
where appropriate, by state law.
These recitations may avoid or
blunt potential challenges based
on unique features in a partic-
ular state’s arbitration code. In
Georgia, for example, the Georgia
Arbitration Code contains a pro-
vision requiring an employer and
an employee to initial any pro-
vision in an arbitration agree-
ment that relates to the terms and
conditions of employment.20 If
such provisions are not initialed,
those provisions are unenforce-

able under the Georgia Arbitration
Code.2l The FAA would almost
certainly pre-empt an effort to
invalidate an arbitration agree-
ment solely on a failure to initial, |
provided that the agreement was
otherwise covered by the FAA 22

A predispute employment
arbitration agreement must also
include provisions ensuring that
the cost of arbitrating is affordable
to the employee. A good measure
is that the cost of arbitrating—
including the arbitrator’s fees
and administrative assessments—
should not exceed the amount the
employee would have to pay to
file a suit in court. For exam-
ple, the American Arbitration
Association’s (AAA) rules help
to ensure accessibility by limit-
ing the amount to be paid by
an employee filing a demand for
arbitration pursuant to an employ-
er-sponsored arbitration plan. In
cases before a single arbitrator,
an employee’s costs are capped
at a nonrefundable filing fee of
$200 unless the arbitration plan
provides that the employee pays
less.23 The same $200 cap applies
in cases in which three or more
arbitrators are required. Another
restraint on costs is that under
the AAA rules all expenses of the
arbitrator and any AAA admin-
istrative expenses are borne by
the employer.

The shifting of costs to the
employer addresses the con-
cern that the expenses of
arbitration might be an impedi-
ment to the resolution of disputes
between employees and employ-
ers. Moreover, an arbitrator under
the AAA rules may award costs
and attorneys’ fees in those cases
in which the underlying statute
provides for such an award and the
employee is otherwise entitled to
costs and attorneys’ fees under the
law.24 Therefore, from the employ-
ee’s perspective, the cost of pro-
ceeding in arbitration is equivalent
to or less than the cost of initiat-
ing litigation against the employ-
er in court. This is particularly
true in cases where a prevailing




employee is entitled to an award of
attorneys’ fees.

The predispute arbitration
agreement should also be as spe-
cific as possible in designating
the types of employment disputes
subject to arbitration. Accordingly,
the agreement should enumer-
ate the state and federal statutory
claims and common law actions
that are subject to the arbitration
clause and those that are not. The
agreement should also make it
clear that the arbitrator is autho-
rized to award the full range

of remedies available under the .

enumerated laws and statutes.
Attempting to foreclose or limit
the relief otherwise available to
protect against unlawful employ-
ment practice has drawn the
scrutiny of courts and led to arbi-
tration clauses being invalidated.??

Predispute arbitration agree-
ments should include a forum-
selection provision that specifies
the geographic location where
the arbitration is to occur. In an
employer-sponsored arbitration
plan, the agreement should require
the arbitration to be held within a
reasonable distance of the work-
place. Courts have found that
requiring an employee to arbitra-
tion in a geographically distant and
inconvenient location creates an
undue burden on the employee.
Certain courts have ruled that an
inconvenient forum has the practi-
cal effect of depriving the employ-
ee of participating in the process.26

Conclusion

Arbitration is becoming widely
recognized as a valid method for
resolving employment disputes.
As the use of arbitration grows, so
too will the variety of agreements
that authorize its use. Whatever
form such agreements take, attor-
neys preparing such predispute
employment arbitration agree-
ments must ensure that the arbi-
tration forum is procedurally and
substantively fair. Several factors
are indicative of a fair and well-
drafted arbitration agreement.
First, since arbitration is a matter

14

of contract, the agreement to arbi-
trate must satisfy the requirements
of contract formation. Second, the
agreement should specify that it is
to be interpreted pursuant to the
FAA and where appropriate state
law. Third, the cost to arbitrate for
the employee must not be exces-
sive so that the cost operates as a
de facto impediment to arbitration.
Fourth, the provision should item-
ize the type of the employment dis-
putes subject to arbitration and if
employment claims based on fed-
eral or state statutory provisions
are to be arbitrated, then the agree-
ment should recite that the range
of remedial relief available under
the statute in court is available in
arbitration. And fifth, predispute
arbitration clauses should include
a forum-selection provision mak-
ing clear that the arbitration is to
occur in reasonable proximity to
the place of employment. If these
five conditions are satisfied, then
the arbitral forum can be an effi-
cient, fair and economical method
of dispute resolution. @
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